LAW AND CHANCERY COMMISSION. 



RETURN to an Address of tlie Honourable The House of Commons, 
dated 7 May 1 867 ^—for, 

COPY of the Separate Report made to Her Majesty by the Right Honour- 
able Sir Jo&epli Napier, Baronet, as one of the Commissioners of the English 
and Irish Law and Chancery Commission. 



ENGLISH AND IRISH LAW AND CHANCERY COMMISSION. 



SECOND REPORT. 



To The Queen’s Most Excellent Majesty. 

I, ONE of Your Majesty’s Commissioners appointed to inquire into the Consti- 
tution, Establishment, Practice, Procedure, and Fees of the Superior Courts of 
Common Law in Ireland ; and the Differences between the Constitution and the 
Forms of Practice, Procedure, and Fees of the Courts of Chancery of England 
and of Ireland, humbly certify to Your Majesty that there are statements and 
recommendations made in the Report of the other Commissioners to which I ani 
unable to assent. With reference to the practice and procedure as to the law of 
Judgments, the great source of inconvenience has been, that the judgment affected 
not only the land which the debtor had at the time of its rendition, but all that 
he might afterwards acquire. In England, the Commissioners appointed to 
inquire into the state of real property say, in their First Report, that “ the state 
“ of the law respecting the right of a creditor, who has obtained a judgment for 
“ his demand, over the real property of his living debtor, appears likewise very 
“ objectionable.” . 

The Legislature subsequently, in tl;e first ami second years of Your Majesty s 
reign, passed an Act for altering the Law of Judgments in England. In the 
Tenth Report of the Select Corntnittee of the House of Commons on the Irish 
Poor Law, in 1849, and in the First Report of the Select Committee on Receivers 
in Ireland iu the same year, the policy ot this legislation is strongly condemned 
in the evidence of Sir Edward Sugden, Master Brooke, Mr. Longfield, Mr. Law- 
son, and Mr. Butt. Instead of limiting or discontinuing the lien, it had been 
extended and perpetuated, and increased facility was given to^ the creditor to 
enforce it. This aggravated the evil which it ought to have eradicated ; it was a 
step in the wrong direction. 

In Ireland, from a very early period, judgments had been used and known as 
“ the common assurance;” and (as Sir Edward Sugden observed in bis evidence) 
“ a great misfortune it has been to the country.” It appears to have been the 
natural result of the social and economic state of Ireland, as it is described in the 
preambles of some of the statutes passed in the early part of the reign of King 
George I. “ By reason of the several rebellious which have been in this king- 
“ dom, several records and also many settlements, deeds, and other evidences 
“ i-elating to the titles of estates of His Majesty’s subjects, have been lost or 
“ defaced.” “ Divers subjects of this kingdom, as well the gentry as merchants, 
farmers, and tradesmen, both for the urgent and necessary occasions for the 
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“ '’ollowing their trades, maintenance of their stocks and employments, have 
“ borrowed, and d(> borrow, divers sums of money,” fee. 

Before the general Registry j4ct, and in the dearth of deeds and evidences of 
title, the security of a judgment was the best that could be liad. It was publicly 
recorded, it w as a lien on the estate of the debtor, and on such as he should there- 
after acquire. It was aviiilable by execution against personal property, and also 
against his person'. It •was as cheap and as easy for him to execute as to sign a 
promissory note. Ii was peculiarly adapted to cases of small loans, which were 
common, supplied by neighbours, friends, and dependents. In the case of a large 
loan by way of mortgage, a judgment uas convenient as a collateral security, 
with a view to cover any liefect in the mortgage, and to charge after-acquired 
property. 

Under such circumstances, judgments acknowledged (hut not those adversely 
recovered), weie n'^ade assignable at law', and thus became the laud currency of 
the country. 

in 1835 the Legislature interposed to increase the facility for enforcing the 
lieu of judgments. This was follow'ed in 1840 by further legislation, in accord- 
ance with the mistaken policy of the Act for England. The subject was deli- 
berately considered by the Select Committee on Receivers, in 1849. The late 
Sir Robert Peel, the late Sir James Graham, Mr. Henley, Mr. Bernal Osborne, 
Mr. Bright, Mr. Monsell, Mr. Keogh, the late Mr. Herbert of Muckruss, and Mr. 
George AlexanderHamilton were members of the Committee, of which I was the 
Chairman. Their Second 'Report was made to the House of Commons on the 
11th Jitly 1849. They state their unanimous opinion in the following terms : — 

“ The operation of the laM, which allows one species of judments to be assigned 
“in such a manner as to give a legal title to the assignee, connects itself with 
“ the abuse of remedies against the debtor’s estate. The general lien of a judg- 
“ment hovering over all the property of a debtor, produces manifest inconve- 
“nience, especially -wlien the judgment is likely to remain unsatisfied. The 
“ a.‘>ignability of certain judgments in Ireland has rendered them a current and 
“ continuing security ; they are usually designated as ‘ the common assurance of 
“the country.’ The extension of the remedy by allowing a Receiver to be 
“ obtained in every case, under the Act commonly known as O’Loghlen’s Act, 
“end the extension of the lien as a legal incumbrance and equitable charge, under 
“the Act called Pigot’s Act, have so augmented the general inconvenience of 
“ judgments in their operation, as to make their multiplication a great and growing 
“ evil, acting on habits of improvidence and clogging the transfer of property.” 

Having expressed their opinion, that the Statutes by which one class of judg 
ments were made assignable at law, should be repealed as to judgments there- 
after to be acknowledged, the Committee proceed to say: — 

“ It occurs to your Committee, that the public mind is prepared for a prudent 
“ change in the course of dealing with property in Ireland, and that there is a 
“growing disposition to discourage a system of incumbrance which has occa- 
“ sioned such acknowledged inconvenience ; and that on the whole it is a sound 
“ policy in reforming a law which must act on the new arrangement of a large 
“ extent of property, to recast its provisions rather with a idew to secure what is 
“generally desired in reference to the future, than endeavour to satisfy feelings 
“ connected with habits of the past, which ought never to have been encouraged.” 

The policy of the Legislature had taken the direction thus recommended. The 
Incumbered Estates Court was established, in order to sell estates discliarged of 
incumbrauces. The next step was to pass the Act of the twelfth and thirteenth 
years of the reign of Your Majesty, b^ which the Irish Statutes for the assign- 
ment of judgments were repealed as to judgments thereafter to be acknowledged. 

This was followed by the Act of the next Session, which received Your Ma- 
jesty’s assent on the fifteenth of July 1850. The provisions of O’Loghlen’s and 
Pigot’s Act, by which a Receiver might be obtained, or a judgment made an 
equitable charge on all the debtor's estate, &.C., were repealed as to judgments 
entered up after the passing of the Act : and in lieu thereof a jjower -was given to 
the judgment creditor to make his judgment a charge, equivalent tea mortgage 
cn the beneficial interest of his debtor in such land sas the creditor should select 
and specify in an affidavit to be registered in the Office for the Registry of Deeds. 

It further provided that lands vested in any person as a purchaser for 

valuable 
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valuable consideration under any conveyance, &c., executed after the passing of 
the Act, should not be affected by jaclgments entered up before the passing of 
the Act, otherwise than by the registration of an affidavit, as required in tlie case 
of judgments entered up after tiie passing of the Act, &c. 

The object of these clauses was (to use the words of Lord Cranworth) “to get 
“ rid of the inconvenience so strongly felt in Ireland, arising from the prevailing 
“ habit of taking securities by judgments, whicli materially impeded the transfer 
“of land. The Statute, to prevent that evil, compels the judgment creditor to 
“specify on what lands he means his debt to attach.” ...... 

“ My interpretation of the Statute is, that a judgment creditor shall no longer 
“have a claim by way of lien, extending over all his debtor’s lands, but only on 
“those which lie enumerates in an affidavit.”* 

Under this Act, judgments for small snm.s have not in general been made a 
lien on lands. The lien of judgments has been much limited, and the remedy is 
in the direction opposite to that followed in the Act for England. The litiga- 
tion which arose at the first has now subsided. An Act was passed in the 
twenty-first and twenty-second years of Your Ma,jesty’s reign in order to give 
relief, and the working of the law is now generally understood. 

As to the olijections suggested by the other Commissioners, 1 am not aware 
that they have been practicdly felt to any considerable extent. The real objec- 
tion that (as I think) should be dealt with, is that legislation is incomplete until 
the lien of judgments shall be prospectively put an end to by the Legislature, for 
Ireland as has been done for England. 

In England recent and repeated discussion in Parliament led to the passing of 
an Act in 1860, which was followed up in 1864 i)v the passing of the Act called 
Hadfield’s Act. It is enacted that no judgment to be entered up after the passing 
of this Act shall affect any land until it shall have been actually delivered in exe- 
cution by virtue of a writ of elegit or other lawful authority. The writ is required 
to be registered as the foundation for a petition to be presented to the Court of 
Chancery to get a summary order for a sale of the land. 

When the Bill was before the House of Commons it was referred to a Select 
Committee, with power to take evidence. Their Report was made on the seven- 
teenth of June 1864, The law of Ireland is referred to by some of the witnesses 
as confirmatory of the principle of the Bill, though stopping short of a complete 
remedy. The Committee have noticed it in their Report. The evidence of Mr. 
Christie is to the same effect as that of Mr. Longfield and Mr. Butt, that the lien 
of judgments on land should not be continued, and it is in accordance with that 
of Sir Edward Sugden as to the injury inflicted on Ireland by the use, or rather 
abuse, of judgments as “the common assurance” of the country. 

The reference to the old and obsolete Penal Code of Ireland seems to me rather 
to complicate than to clear the general question as to the law of judgments. 

It is true, as stated in the Report of the other Commissioners, that judgments 
were held not to be within the fourteenth clause of the Act passed in the second 
year of the reign of Queen Anne, which was a part of that code, l)ut the reason of 
the exclusion makes the statement irrelevant. The enactment was prior to the 
Registry Act, and “the object was to secure publicity where it did not before 
“ exist, and it was in no way requisite in the case of judgments, which were 
“ entered of record, and became at once matter of public notoriety, and of easy 
“ ascertainment.” f 

The sixth section of the Act made it unlawful for Roman Catholics “ to buy 
“ and purchase” land except as therein is provided. In 1786, Lord Lifford, then 
Lord Chancellor of Ireland, in commenting on this section, said, “ It has not 
“ been adjudged that a Papist cannot take by mortgage, statute staple, statute 
“ merchant, or by elegit. It lias only been said, and that argumentatively, and 
“ chiefly in England, where the Statutes against Popery are much stronger than 
“ here.” J Whatever may have been the disability of a Roman Catholic judg- 
ment creditor, real or supposed, it belongs to the last and not to the pi*esent 
century. Whether and to what appreciable extent it may have aggravated the 

evil 



* Eyre v. McDowell, 9 H. of L., c. 645-47. 

t O’Kelly V. Bodkin, 3 Ir. Eq. Rep. 40 4 t Aylmer v. Bellew, Vern. and Soriv. 16 
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evil of the common assurance, by keeping judgments on foot as charges on pro- 
perty, or by multiplying them as current securities for money, are questions of 
fact.’^which mere opinion does not solve. They do not appear to be material in 
order to decide whether the legislative policy of the last sixteen years as to the 
Law of Judgments in Ireland should be followed up to assimilation with the law 
of England, or the old Irish system of “the common s^surance” be revived. 

The comparison made between the number of judgments re-registered in Ireland 
within five years before the thirty-first of December 1864, and tijose re-registered 
in England and Wales within five years ending in 1863, is subject to this remark, 
that the effect of the Aqt of 1860 has been greatly to diminish the number of the 
reo-istries in England. In 1854, there were 3,821 : in 1863, there were 1,556. 
Besides, in Ireland, by reason of the provision in the Bankruptcy Acts and of the 
enactment that makes the costs of registration a taxable item against the judg- 
ment debtor, lo be added to the amount of the judgment, the great majority of 
judiiments actually obtained are immediately afterwards registered. 

It is not stated how many of the judgments registered were obtained before, 
and how many since 1849 ; what number were registered on account of the clause 
in the Bankruptcy Acts ; on how many, proceedings have been taken to acquire 
a lien on land by way of mortgage; nor how many are collateral (not primary) 
securities. The suggestion as to the 12,000,000^. of permanent securities is too 
conjectural to be of practical use. So far as it is to be regarded, it shows the 
injustice that might be done by putting this mass of securities under a different 
law' from that under which they have been acquired. 

As to the class of Judgments obtained before 1849 they are not all legally 
assignable. Such of them as were acknowdedged are assignable at law, but not 
such as were recovered in adverse suits. As to the class under the Act of 1850, 
on which proceedings have been taken to acquire a lien by way of mortgage 
ao-ainst specified lands, the interest acquired is assignable at law when it is legal, 
but the judgments (as such) are not legally assignable. • I do not agree that the 
effect of the Act of 1850 has been to cause judgments to be twice registered 
which are sought to bfe made charges on land. 1 am not aware that in order to 
make the Judgment a charge on land under that Act any other Registration is 
required than that of the affidavit of the Judgment creditor. 

The Office of the Registrar of Judgments. 

In England Registration has been very much reduced by the operation of the 
Judgment Act of i860, and it is expected that under the Act of 1864 it may 
ultimately cease. This is stated and explained by Mr. Pash, the Master of the 
Office, in his evidence before the Select Committee of the House of Commons on 
Mr. Hadfield’s Bill. He also explains the way in which he constructed an index 
by w'hicb a search could be completed in less than ten minutes. If the clause in 
the Bankruptcy Act as to the Registry of Judgments and the section of the Act 
as to the costs of Registry should be repealed, so that the effect of the Act of 
1850, that was intended, should not be impeded ; and if the law of Judgments, 
thereafter to be obtained in Ireland, should be assimilated to that of England, 
Registration might be so reduced that the office could be placed under the control 
of the Master of the Common Pleas, as in England. 

Official Establishment of the Court of Chancery in Ireland.- 

In deference to the other Commissioners I assume this head of the Report to 
be within rhe scope, though it is not within the terms, of Your Majesty’s Com- 
mission. 

It is proposed to transfer the Clerk of the Record Department and his Assiatantj 
and the Cash Clerk and one half of the Scrivenery Clerks of the Registrar’s Office, 
to the Record and Writ Office. 

The former “ Office of Reports” was transferred to the Registrar’s Office by an 
Act of the Fourth Year of the Reign of King George the Fourth. The business 
of the Record Department of the Registrar’s Office mainly consists in the copying 
and issuing of the current orders and decrees, which must remain in the Office. 
Receivers’ accounts are copied by the solicitors and brought into the office ; Reports 
are to be discontinued. If, therefore, the staff of the Record Department of the 

Registrar’s 
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Registrar’s Office shall be transferred to another office, adequate provision must 
then be made for the discharge of duties indicated above which shall remain to be 
performed in the Registrar s Office. 



The appointment of a Vice Chaneellov, it is saiJ, will render necessary the 
appointment of a second Assistant Registrar. There are at present two Registrars, 
one attends upon the Chancellor and the other upon the Master of the Rolls 
The Assistant Registrar’s position is defined by an Act passed in tho sixth and 
seventh years of the reign of King William the Fourth. He is “ to attend and 
u superintend the general business of the Office.” It seems to me therefore that 
the new officer should be a third Registrar, so that there should be a Registrar for 
each Court, and an Assistant Registrar as the Office Assistant. 



As to the offices of Secretary of the Lord Chancellor, Clerk of the Custodies in 
Lunacy, and the Clerk of the Crown and Hanaper, the Report of the Treasury 
Commissioners of 1858 is full and complete. 

In addition to the duties which are left to be discharged by the Receiver Master, 

I think there are matters of account and of management of estates and funds in 
minor- matters, as to which the Lord Chancellor may require the assistance of the 
Receiver Master as much as in the case of the estates of Lunatics, This is a part 
of the jurisdiction of the Lord Chancellor that ought not, in my opinion, to be 
taken out of his hands. As a substitute has not been provided for the aid of a 
Master, in cases in which the Lord Chancellor himself might now require and 
obtain his assistance, it must follow that the original business of the Court should 
be transferred to the Master of the Rolls and the Vice Chancellor, with their 
respective Chief Clerks, unless the Lord Chancellor is enabled, when he may find 
it necessary, to avail himself of the assistance of the Receiver Master. If not, 
what are to be the distinctive duties of the Lord Chancellor ? By whom is the 
business of the Receiver Master to be discharged in the event of any temporary 
disability of that Officer ? Or, if a case arises before the Lord Chancellor m 
a minor matter, where he requires such aid as he may now have from one 
of the Masters, how is he to proceed? These are matters which require to be 
considered. 



Official Establishment of the Suferior Courts of Common Law 
IN Ireland. 

It is recommended in the preceding Report, that instead of a Master ot each 
of the three Superior Courts of Common Law in Ireland, there should be but one 
Master of the three Courts. This is quite at variance with the English system, 
with which the Irish, in this matter, now agrees in principle. The recommenda- 
tion is accompanied by a proposal for the reduction of the official staff in each of 
these Courts. It is suggested that “ the reduction in the number of Principal 
“ Assistants and Masters’ Clerks ought to be made by not filling vacancies occur- 
“rino- among them, until the staff is reduced to one Principal Assistant, and one 
“ Master’s Clerk for the three Courts,” but that the reduction in the number of 
Masters, might be made by inducing two of them speedily to resign their offices. 
“ Arrano-ements,” it is said, “could soon be made for their retirement.” One of 
the two lias the right to retire on full pay, in the event of his being at any time 
unable to discharge his duties from infirmity of mind or body. I agree to the 
proposal for assimilating the general law of superannuation in England and Ire- 
land, but I see no public ground for giving any other facility to accelerate the 
resignation of a competent and efficient Officer. 



A general reconstruction of the official staff of the three Courts took place in 
1844. An Act of Parliament was passed wdiich provided for each Court an 
official establishment, consisting of a principal Officer called the Master, with a 
sufficient number of assistants and clerks. The duties of the Master are set forth 
in the twenty-first section and in the Schedules to the Act. Additional duties 
have since been imposed. Provision is made for the occasional increase or dimi- 
nution of the number of assistants or clerks, and for the equitable adjustment of 
the several salaries from time to time. The Act assumes that each Court should 
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hare a principal officer under its exclusive control, direotlv responsible to its 
Judges, and always at hand to attend to their directions. 

r,,'I cannot approve of a recommendation to deprive each of the Courts of 
Queen’s Bench and the Exchequer of its principal Officer, without any com 
munication had with the Lord Chief Justice of Ireland and the Lord Chief Baron 
of the Exchequer. It might not be practicable for one Master I o serve three 
Courts of co-ordinate jurisdiction, having an equal claim upon his attendance 
and services as the principal officer of each. We have recommended in our’First 
Report that the speeding writs of inquiry in Dublin before the Master of the 
Court, instead of the Sheriff, should be retained in Ireland. Whilst engaged on 
such an inquiry for one Court, the duties to be discharged for the other two 
should be postponed, and these Courts left for the time (and it might be for 
many days) without a Master. I should not have agreed to that recommenda- 
tion, if I had supposed that this was to follow. I cannot agree to recommend a 
change so fundamontaUy opposed to the constitution of the English Courts and 
which might be found hereafter to be prejudicial to the administration of justice 
in Ireland. 

A reduction of the official staff in each Court by the abolition of the depart- 
mental divisions of Kecord and Pleadings Assistant, or by any other admi- 
nistratiTe change of the like description, can be completed under the provisions 
ofiheActof 1844. If the recommendation in the preceding Report shall be 
adopted, not only should there be a departure from the English system (as already 
observed), but during the lives of the t.wo retiring Masters, an increase and not a 
saving of expenditure in the item of the Masters’ salaries. It is stated in our 
First Report as to the continuance of the three Superior Courts, that “it is not 
“ a question merely of expense or improved administration,” and that it is “ an 
“ un-wise economy when a system works well to reduce it to a condition which 
XX difficult, if not impracticable, thereafter to have the business 

or the Courts satisfactorily performed.” 

The expected increase of business and addiffonal labour (which is referred to 
m our First Report as another of the reasons for maintaining the three Superior 
Comts) must be shared by the Officers as well as by the Judges of each Court. 
It the reduction now proposed as to the Masters, and the reasons for this reduc- 
ffon should be approved, then I think the recommendation and reasons in our 
hirst Report as to the maintenance of the three Superior Courts of Common Law 
m Ireland should be re-considered. 



As to the Rules Department, 1 agree to the recommendations. The Judges 
have already certified to the Lords of the Treasury, under the Act of 1844, in 
favour of an addition to the salaries of the Clerks of the Rules, and 1 see no objec- 
tion to the proposed change of their official title. 

I must, however, observe that although it is recommended that there should 
he an increase of the salaries of the principal Officers, nothing is said as to any 
increase of the salaries of Assistants and Clerks, who must have their share of the 
increased duty which shall devolve on a reduced staff. 

I cannot agree to the recommendation to have a new Officer appointed with a 
salary of 3001. a year, for taking the acknowledgment of deeds by married 
women, and for the registration of Bills of Sale. Under the Fines Act, provision 
IS made for taking the acknowledgment of such deeds for the purposes of that 
Act.^Under the Act of 1844 the Clerk of ^the Rules in the Court of Common 
Fleas IS required to discharge the duty theretofore performed by the Clerk of the 
Kecoveries, m respect to the acknowledgment of deeds Ijy married women. 1 
cannot discover any reason for relieving that Officer from the duty thus imposed 
upon him, in order to transfer it to a new Ofiicer with a fresh salary, nor can I see 
why the registration of Bills of Sale should be taken from the Master of the 
Uueen s Bench to make up employment for a new Officer of the Common Pleas. 

he salary of 300 I. a year must be an additional item of increase in expenditure 
during the life of the present Master of the Queen’s Bench. 

I am by no means satisfied as to the public policy of transferring to the Chief 
Judge of each Court a right of appointment to offices, which was advisedly with- 
held after a full discussion in the House of Lords. Still more doubtful is the 

proposal 
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proposal to give to the three Chief Judges, or any two of them, the right of 
appointing the Master for the three Courts. 

It is reasonable and proper that the Chief Judge of each Court should have the 
exclusive right of appointing the Of&cer who is associated with himself in the 
administration of justice, and with whom he must have confidential communica- 
tion. It is also right that each Court should be protected against the intrusion 
of a n incompetent or improper person into its official staff, and therefore a veto 
on each appointment in the Court may properly be given to its Chief Judge. I 
am not prepared to recommend any increase of judicial patronage, or any change 
beyond what I have here suggested. 

As to administrative changes in the Chancery establishment, if the Lord Chan- 
cellor, the Lord Justice of Appeal, and the Master of the Rolls, have not sufficient 
power at present to carry out'such as may be desirable, I agree that it should be 
given to them, but that all such changes should be made under their superinten- 
dence and with their sanction. 

To the alterations in the general law which have been recommended, as well in 
the department of the Common Law as in that of Chancery, and to which I have 
not already referred, I agree. 

All which I humbly submit to Your Majesty. 

Joseph Napier. 

June 1866. 
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